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DECISION
Statement of the Case

Raymond P. Green, Administrative Law Judge. | heard this case in Brooklyn, New York
on various days in June and August 2003. The charge in 29-CA-25930 and the first amended
charge were filed against North Hills on October 29, 2003 and January 21, 2004. The charge
and amended charge in 29-CA-25996 were filed against North Hills on December 4, 2003 and
January 8, 2004.

A Consolidated Complaint was issued on March 12, 2004, but on June 8, 2003, the
Regional Director approved a settlement agreement between the Union and Linque, which
resulted in the withdrawal of the charge in 29-CA-25996, the elimination of that company as a
Respondent eliminated the illegal discharge allegations relating to Julio Jimenez and Esmerelda
Leon. As amended, the allegations that remained are as follows:

1. That on June 30, 2003, the Respondents, by Eddie Matos, its Operations Manager,
(a) interrogated employees about Local 32BJ, (b) induced and offered to assist an employee to
withdraw membership from the Union and (c) threatened to discharge an employee for
distributing union literature.

2. That on June 30, 2003, Respondents, by Alfonso Riano, (a) directed employees to
remove t-Shirts with union logos (b) threatened employees who refused to remove these t-
Shirts, (¢) conveyed the impression that employees’ union activities were under surveillance, (d)
threatened an employee with discharge because he/she distributed union literature, (e) directed
employees to refrain from distributing union literature, and (f) instituted an overly broad no
solicitation/distribution rule, prohibiting employees from distributing literature during working
hours.

3. That on July 1, 2003, the Respondent, for discriminatory reasons issued warnings to
Sandra Hernandez, Maria Mendoza and Ana Joya.

4. That on or about July 2 or 3, the Respondent required employees to wear company
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uniforms which covered up and obscured the union t-shirts.

5. That on July 8, 2003, the Respondent, by Alfonso Riano, (a) interrogated an
employee about attending a union meeting, (b) conveyed an impression of surveillance, (c)
impliedly threatened an employees with reprisals for attending a union meeting, (d) directed and
induced employees to sign a petition withdrawing their membership in the Union, and (e)
threatened to eliminate night shift hours if an employee refused to sign the petition.

6. That on July 20, 2003, the Respondent for discriminatory reasons, changed the lunch
break and shift schedules of Julio Jimenez and Esmerelda Leon.

7. That in late July 2003, the Respondent, for discriminatory reasons instituted a new
rule prohibiting employees from talking to each other while working.

8. That in late July 2003, the Respondent by Riano, told employees who were engaged
in leafleting in the parking lot, that they could not do so because it was private property.

9. That on August 1, 2003, the Respondent, by Riano, for discriminatory reasons,
refused to change Ana Joya’s job responsibilities so that she no longer had to clean bathrooms.

10. That on or about August 2003, the Respondent for discriminatory reasons, made
Jimenez mop the stairs five days a week.

11. That on September 22, 2003, the Respondent by its newsletter, made false
statements regarding an alleged attempt by the Union to report employees to the Immigration
and Naturalization Service, (INS).

12. That on or about September 29, 2003, the Respondent, by Alfonso Riano,
interrogated and threatened employees regarding their union activities.

13. That on September 29, 2003, the Respondent, for discriminatory reasons, prohibited
Leon from removing soda cans as she had been permitted to do in the past.

14. That on or about October 14, 2003, the Respondent, by Riano told employees to
stop distributing union literature at the back entrance to 990 Steward Avenue and threatened
employees with discharge if they continued to do so.

15. That on October 14, 2003, the Respondent, for discriminatory reasons, issued a
warning to Sandra Hernandez and Ana Joya.

16. That on October 14, 2003, the Respondent, for discriminatory reasons, discharged
Sandra Hernandez and Ana Joya.

On the entire record, including my observation of the demeanor of the witnesses, and
after considering the brief filed, | make the following

Findings of Fact
I. Jurisdiction

The Respondent admits and | find that it is an employer within the meaning of Section
2(2)(6) & (7) of the Act. It also is admitted and | find that Service Employees International
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Union, Local 31BJ, AFL-CIO is a labor organization within the meaning of Section 2(5) of the
Act.

Il. Alleged Unfair Labor Practices

North Hills Office Services is a cleaning contractor that does business in the New
York/New Jersey Metropolitan area. In the present case, it has a contract to provide such
services for a company called Linque Management at an office building located at 990 Stewart
Avenue in Garden City, New York.1

North Hills employs about 400 cleaning employees who work at about 60 to 65 locations.
Since 1974, with one exception, its employees, on a company wide basis, in the classifications
of matrons and porters, have been represented by another labor organization called the
National Organization of Industrial Trade Unions, (NOITU).

The Stewart Avenue location is a six story office building occupied by various
commercial and governmental tenants.

The Respondent, Local 32BJ and NOITU have not been strangers to one another or
indeed, to the National Labor Relations Board.

In a Decision at 342 NLRB No. 25, (2004), the Board found that the North Hills violated
Sections 8(a)(1), (2) and (5) and that NOITU violated Sections 8(b)(1)(A) and (2) of the Act. In
that case, the Company, in the summer of 2002, had taken over the operations of a company
called Harvard Maintenance Inc. at an office complex in Rutherford New Jersey. In doing so it
hired a majority of Harvard's employees who had been represented by Local 32BJ. Instead of
recognizing and bargaining with Local 32BJ, whose contract provided for higher rates of pay
than the contract with NOITU, North Hills assisted NOITU in obtaining employees to sign union
authorization cards and illegally recognized NOITU as the bargaining representative.
Concluding that NOITU did not represent an uncoerced majority of these employees, the Board
also held that NOITU had violated the Act by accepting recognition and by executing a collective
bargaining agreement covering these employees. In that case, the cast a characters was much
the same as in the present case.?

In another case, JD (NY)-38-04, Judge Edelman dealt with a situation where Local 32BJ
was attempting to organize Respondent’s employees at another location during the Spring and
Summer of 2003. As in the present case, the employees were covered by a contract with
NOITU. In that case, the Judge concluded that the Respondent violated the Act by (a)
discharging and suspending two employees because they supported Local 32BJ; (b)
demanding that employees show green cards and/or social security cards in order to discourage
membership in Local 32BJ; (c) impliedly threatening employees with discharge, (d) illegally
interrogating employees about their union activities; (e) engaging in surveillance of employee
union activities, and/or creating the impression that it was engaged in surveillance; (f) directing
employees not to talk to union representatives and (g) telling employees that selecting the union
would be futile. In that case, Judge Edelman discredited the Respondent’'s witnesses including
Pellegrino and Matos who also testified in the present case. Also at pages 18 and 19, he
concluded that the Respondent violated the Act by creating the impression of surveillance via

1 Originally, the Complaint alleged that Linque and North Hills were joint employers. However, as
Linque entered into a separate settlement agreement the allegations against it were dropped.

2 | note that Judge Kern did credit the testimony of Pellegrino to the extent that he denied the
allegation that he had threatened employees with discharge.
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the issuance of a July 1, 2003 issue of "Plain Talk" which was also issued to the employees in
the present case.

At 990 Stewart Avenue, there were two employees who were assigned to work the day
shift and about 13 who worked during the night. Since much of the cleaning was done in the
tenant’s spaces, most of the Respondent’s employees began their shifts after 6 p.m. The
evidence shows that the day shift employees of the Respondent were actually supervised by
Robert Kinsley who was the property manager for Linque. The two employees of the
Respondent who worked on the day shift were Esmerelda Leon and Julio Jimenez and also
worked the night shift. The remaining employees worked at night under the direct supervision of
Alfonso Riano.

The hierarchy of the Respondent is as follows. Paul Kaplan is the president. Tom
Pellegrino is the Vice President of Operations. Mindy Levy is the Controller and she is involved
with various accounting and human resource functions, including making sure that the Company
is complying with the wage rates and other terms of the contract with NOITU. Eddie Matos is
the Operations manager and he is in charge of the day-to-day operations of the Company at all
of the locations where it is working. Alfonso Riano is the night shift supervisor of the employees
located at 990 Stewart Avenue. (He may also have some contact with the two-day shift
employees and can tell them what to do).

Local 32BJ began an organizing campaign amongst the employees of the Respondent
in or about the Spring of 2003. As the target bargaining unit was all of the Company’s
employees, Local 32BJ engaged in organizing activity at 990 Stewart Avenue and other
locations.

(a) Late June and July 2003

In late June 2003, Local 32BJ organizer Ericka Bozzi started to approach employees
who worked at 990 Stewart Avenue. Initially, she spoke to these workers in the parking lot of
the building or in a café that was nearby. In this respect, she was successful in getting six of the
employees to support the Union, these being Marcia Reyes, Ana Joya, Maria Mendoza, Sandra
Hernandez, Julio Jimenez and Esmerelda Leon.

The evidence shows that the Respondent was aware that Local 32BJ was organizing at
least by June 25 as it published a newsletter called "Plain Talk" on that date which stated:

All of us know that Local 32BJ has declared war on NOITU and the Company. We do
not know why, except that your dues must be the incentive and represents a lot of m
money to the unions.

Be on Guard against Local 32BJ’s dirty tricks.

On Sunday, June 29, 2003, Bozzi held a meeting at a church that was attended by five
of the six employees named above. (Jimenez was not there). The employees signed union
authorization cards and were given other cards to pass out to their co-workers during off hours.
This they did on Monday, June 30, 2003. Also, at the meeting, the employees signed a petition
indicating their support for Local 32B and they were asked to hand this to the employer. In this
regard, it appears that Julio Jimenez attempted to do this on July 1 or 2, 2003, but that Riano
refused to accept the paper and it was left on a desk in the office.

Esmerelda Leon testified that at about 9 p.m. on June 30, 2003, after the shift had
ended, Eddie Matos visited the building with Alan Jimenez, a NOITU representative, and held a
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meeting with some of the employees. She testified that Matos asked who had attended the
Local 32BJ meeting and also asked if anyone had been affiliated with Local 32B in the past.
Leon testified that she said that she had previously been a member of Local 32B when she
worked at Bloomingdale's whereupon Matos asked her what the benefits were. She testified
that she described some of the benefits and that the meeting ended. Matos, for his part, denied
these contentions and stated that he did not become aware of the union meeting at the church
until several days later.3 Matos testified that he did meet with the cleaning employees at around
6 p.m. on June 30 because Riano had told him that some of the employees were not following
his orders. Matos testified that he went to the building to remind the employees that they had to
respect Riano and that they could not talk back to him. He states that he told the employees
that if they had any problems with Riano' instructions to them, they should contact him. (Matos).

On July 1, 2003, the Respondent, by supervisor Riano issued written warnings to
Sandra Hernandez, Ana Joya and Maria Mendoza. These warnings stated;

This warning is for interrupting the cleaners on company time and not
permitting them to do their work on June 30, 2003.”

With respect to these warnings, the evidence shows that (a) the Company does not have
any rule prohibiting solicitations or distributions during working time or on company property and
(b) the actual solicitations took place while employees were not actually engaged in work.
Therefore there was no actual interruption in work. For example in the cases of Sandra
Hernandez and Ana Joya, they credibly testified that they either asked other employees to sign
union cards or handed out a union leaflet while they were waiting for Riano to open the closet
near the end of the shift so that they could put their cleaning tools away. Thus, although the
evening shift runs from 6 p.m. to 9 p.m., these employees had actually completed their work
when the solicitation occurred. As to Maria Mendoza, Riano at first asserted that he saw her
hand something to another employee on the third floor. But he then testified that he never
actually saw Maria give anything to anyone that night.

On July 1, 2003, the Respondent published and distributed another issue of Plain Talk
that read:

Local 32BJ had a meeting on Sunday, June 29" in a house of worship. They
desecrated it by using it to spread lies about their rate of pay. Attached is a
paycheck from a national company doing business on Long Island competing with us
and having a contract with 32BJ and paying its employees $6.50 per h our and the
union dues is $26.00 In other words, you will pay Local 32BJ $2.30 for every hour
that you work.

Local 32BJ has been forging documents. Please be careful when you give them a
copy of your signature, especially when they are using it for unlawful purposes. 4

On July 1, 2003, the six employees who signed cards for Local 32B arrived at work
wearing union t-shirts. On the front in large letters, the shirt states, “SEIU Justice for Janitors.” It
also has a picture of a raised fist holding a broom. On the back it reads, “Standing Up for the

3 But note that on July 1, 2003, the Company issued a bulletin to its employees, which referred to the
union meeting at the church that was held on June 29.

4 In Judge Edelman's Decision at JD (NY) 38-04, he concluded that the Respondent by issuing this
document, violated Section 8(a)(1) by creating the impression that its employees union activities were
under surveillance.
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American Dream.” The shirt also has the Union’s name written on the sleeve. There is really no
dispute that on July 1, 2003, Alfonso Riano, with agreement of his boss, told these employees
to take off the union t-shirts. In this regard, Julio Jimenez testified that when he asked Riano
why he had to take off the t-shirt, he was told that it was not permitted to use propaganda on
private property. Ana Joya testified that Riano told her that she had to take off the Local 32B t-
shirt or she would be fired. Sandra Hernandez testified that Riano told her that if she didn't take
off the Local 32B t-shirt, "we are going to have to give you a warning.” Riano denies that he
made such a threat and Jimenez did not testify as to any threat of discharge made to him.

Notwithstanding the instruction by Riano, these six employees arrived at work on the
following day, (July 2), wearing the t-shirts. On this occasion, instead of telling the employees to
remove the shirts, Riano distributed aprons with North Hills' logos on them and told them to
wear them over their clothes. This would have had the effect of covering the front and back of
the union t-shirts but not the union logo on the sleeve. In any event, after the distributing the
company uniforms, which these night shift employees at this location had never worn before,
the employees gave up on wearing the union t-shirts at work. (The two day shift employees,
Julio Jimenez and Esmerelda Leon, had previously been required to wear company uniforms
during the day shift and obviously it was far more likely that the day shift workers were going to
encounter tenants than the night shift workers who mostly worked after the tenants left the
building).

There is no dispute that in early July 2003, the employees of 990 Stewart Ave. received
raises. (I'm not sure if employees working at other locations also got raises). Pellegrino
testified that the wage increases came about after NOITU requested in June 2003, (for some
reason unknown to him), that all bargaining unit employees be brought up to $6.50 per hour.
Mindy Levy, the Company's Controller testified, however, that NOITU did not initiate the wage
increases; that they were initiated by the Company.

At the time of these wage increases, the contract between NOITU and the Respondent
was not due to expire for about five more months, (until the end of November 2003), and there
is no evidence that those two parties had commenced negotiations for a new agreement. In any
event, it is obvious that by the time that these raises were contemplated and given, both NOITU
and the Respondent were aware that Local 32BJ had just commenced an attempt to organize
the porters and cleaning employees. It therefore is probable that each entity thought that one
way to blunt this organizing effort was to grant wage increases during the mid-term of their
collective bargaining agreement and not wait for a new agreement to be negotiated.

On or about July 8, 2003 NOITU's representative, Alan Jimenez met with the night shift
employees before the shift began. Ana Joya testified that after the meeting, Riano came over to
her and asked her to sign a piece of paper. Similarly, Esmerelda Leon and Sandra Hernandez
stated that they were also approached by Riano to sign what appeared to them to be a blank
piece of paper. With respect to this document, Julio Jimenez claimed that he signed the
document but that it was in English and he was not told what it was for. Similarly, Maria
Hernandez stated that she was asked to sign the document by Riano but that she signed a
document without reading it.

Although the General Counsel contends that this document was a petition withdrawing
membership in Local 32BJ, none of the employee could actually recognize the offered
document, (GC Exhibit 7), as the one they signed, either because it was folded, or because they
couldn't or didn't read it. Thus, although GC Exhibit 7 has the names of these employees on it,
the testimony regarding the document is, to my mind too ambiguous to base a finding that the
Respondent violated the Act in this respect.
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In or about July 2003, Leon and Jimenez, both of whom worked during the day, were
told that they no longer could eat their lunches together; that they had to break up their lunches
so that one would be available if needed. At another time, they were told that since their hours
of work were from 9 a.m. to 4 p.m., they were required to stay until their shifts ended and then
go home.

As to leaving early, the Employer asserts that it merely was insisting that these two
employees stay on the job for the time that they were being paid for. In this respect, the
evidence was that the employees were hired to work the evening shift that ran from 6:00 p.m. to
9:00 p.m. and which normally ended at around 8:50 when the employees were expected to put
away their tools. | don't think that the Employer's insistence that its employees work the full time
that they were being paid, constitutes a violation of the Act.

The Respondent argues that the lunch break change, which did not alter the amount of
break time either employee had, was caused by the need to have an employee always available
in the event that a tenant needed to have something done. Although Riano conceded that Leon
and Jimenez had eaten together for quite a while. He testified that he decided to change this
after a tenant complained about an overflowing toilet. However, Riano acknowledged that in the
past, when he needed a porter, he was able to have one of the two employees stop eating and
do the required task. Thus, there seems to be no real connection between Riano's need to
have an employee available for emergencies and his requirement that they eat at separate
times.

(b) August 2003

Moving on to August 2003, the General Counsel asserts that the Respondent violated
the Act when it required Jimenez to mop the stairs every day. This, it is contended, was an
example of requiring an employee to perform a more onerous duty in retaliation for his union
activity.>

Jimenez’s job during the day time was to clean the bathrooms, the parking lot and the
lobby areas. At night, he cleaned the cafeteria and the basement. Part of the Respondent’s
contractual responsibilities was to mop the two stairways. And in this respect, Jimenez testified
that before August when he was told that he had to mop the stairs everyday, he sometimes
mopped the stairs as “a favor” to Alfonso Riano.

The fact is that mopping the stairs every day is not different from Jimenez’ normal duties,
(cleaning), and can hardly be described as more onerous. What it requires is simply to take a
pail of water with a mop into the elevator, take the elevator to a floor, take the pail to the
stairwell, put the mop into the pail and proceed to mop the stairs from floor A to floor B. Then
one takes the pail back to the elevator and goes to the next floor. | shall recommend that this
allegation be dismissed.

The Company asserts that Riano issued two warnings to Ana Joya, one on August 8,
2003 and the other on August 29, 2003. These allegedly were for insubordination and neither
was alleged in the Complaint or any amended Complaints to be a violation of the Act.

5| note that another of the General Counsel’s witnesses, Sandra Hernandez testified that at a
meeting in the parking lot held on June 27, 2004, Jimenez complained about being required to mop the
floors everyday.
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Jimenez testified that at the August meeting where he was assigned to mop the
stairways every day, Riano told the employees that he didn't want to see them talking among
themselves during working hours. Sandra Hernandez testified that Riano told the employees
that he didn't want anyone talking in the hallways. Esmerelda Leon testified that Riano said that
the employees could not talk inside the building and that they had to be separated while they
worked. This was denied by Riano who testified that there was no rule prohibiting the
employees from talking while at work. And indeed, the Respondent's written rules do not contain
any such prohibition. The Company rules do, however, prohibit "employee gatherings" during
working time.

On balance, and in light of the mutual corroboration of the employee witnesses, | am
going to credit their account and conclude that in August 2003, Riano told them that they no
longer could talk to each other during working hours. While not necessarily a rule of the
Company, (more like Riano's rule for this particular building), this local prohibition on solicitation
was, in my opinion, overly broad and therefore a violation of Section 8(a)(1) of the Act.

The Union engaged in some leafleting activity outside the building in August 2003. But
for the sake of clarity and because there was another incident involving leafleting in October
2003, | shall discuss this under a separate heading.

(c) September 2003

On September 22, 2003, the Respondent issued a newsletter to its employees that
stated:

Many of you must have read the newspapers regarding the bigotry and the
bias crimes committed against Hispanic workers in Farmingville. 32BJ has
shown their true colors when they went to the Federal Labor Board with a
group of employees and told the Federal Labor Board that at North Hills
many of the hardworking Hispanic people we employ are undocumented.
32BJ is creating problems for hardworking Hispanic people! 32BJ is trying to
get the INS to threaten North Hills employees. You have to ask yourself why
did the Union engage in such gutter tactics. When you see a 32BJ
representative or a sympathizer, ask them why they told the Labor Board that
the people working at North Hills are undocumented. To verify that they told
this to the Labor Board, you need only to call the attorney at the Board, Amy
Gladstone... This is the most unprincipled tactic that any union can use and
only a union as unscrupulous as 32BJ would engage in this kind of activity.

On or about September 29, 2003, the Union held a rally in front of the building at which
Esmerelda Leon spoke through an amplification system.6 It seems that during this rally, Leon
had some unkind things to say about Riano.

According to Leon, after reporting to work, Riano asked her why she said those things
about him and called her a bitch. Leon states that when he pressed her about what she said
about him, she told him that she was telling the truth and that he treated her like a bitch. Leon
testified that at one point during this argument, she told him that he should not argue with her
and that "he should get a man like him." Leon further testified that later in the evening, Riano
told her that she no longer could pick up the cans and that if she continued to do so, he would

6 The parties agree that this event took place on September 29, 2003, although Esmerelda Leon
remembered it as taking place on July 29, 2003.
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give her a note.

Riano testified that there was a demonstration outside the building in September and
that he heard Leon accuse him of treating the employees like animals and that he did not
respect them. He testified that he approached Leon and told her that she should be careful
about what she said because he never disrespected the employees and never treated anyone
badly. According to Riano she shouted at him and said that he should look for a man to which
he responded that she was a bitch. As he understood it, Leon was calling him a "maricone,"
which is for Spanish speaking people, a stronger epitaph than being called a "faggot” in English.

As far as picking up cans, Riano testified that he told Leon that she should not do this
because it was taking up too much time from her normal duties. (I assume that everyone is
talking about Leon's practice of taking the cans for herself so that she could pocket the five cent
deposits). Leon further testified that she nevertheless ignored his instruction and continued to
remove and take cans from the garbage. As to this allegation, | am going to recommend that it
be dismissed. Whether or not Riano was motivated by Leon's union activity, it is my opinion that
the Company can insist that its employees work for the Company and not for themselves while
on the clock. And to the extent that Leon managed to make a few extra bucks by retrieving
soda bottles and cans, the amounts would be trivial. (It takes 100 cans to equal $5.00).

(d) Leafleting

In August, 2003, the Union along with employees Sandra Hernandez and Maria
Mendoza handed out leaflets in front of the building near the entrance.” They engaged in this
activity from about noon to 1:00 p.m., this being a time that they were not required to be at work.
The Union’s witnesses testified that Riano came out and told them that they were not allowed to
distribute fliers at this location because it was private property. On the same evening between
5:00 and 6:00 p.m., these employees again distributed leaflets and were again told by Riano
that they could not do so because they were on private property.

On October 14, 2003, employees Hernandez, Joya and Mendoza handed out leaflets
while wearing their union t-shirts. The testimony was that at about 5:30 p.m., Riano came out
and told the employees that they could not hand out the leaflets because they were on private
property. When the employees refused, Kingsley, Linque’s agent called the Nassau County
Police who told him that the employees were within their rights to leaflet at the property. At 6:00
p.m. the employees stopped leafleting and went to work.

Insofar as the leafleting, Riano testified that on one occasion he told the employees that
a tenant had complained that they were interrupting the exit from the building. He states that he
told said to Jimenez; "Julio, please, can you distribute those leaflets outside the parking lot,
outside of the property of the building?" Riano testified that when Jimenez refused he returned
inside, told the security officer what was happening, and that the security officer went out to
speak to them.

The evidence shows that neither the Respondent nor Linque have any proprietary
interest in the facility. They are contractors who manage the building and clean it. There was
no evidence that the actual owners of the building sought to prevent protect any property
interest and there was no evidence that the employees who were engaged in the leafleting
activity interfered with the ingress or egress of tenants or their guests. Whether some tenants

7 The leaflets asserted that the employer required Sandra Hernandez to clean the bathrooms and that
the chemicals it used irritated her throat.
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may have complained about the leafleting is not relevant. This is, after all a country where
individuals sometimes are inconvenienced by others who want to get their message out.

(e) The discharges of Ana Joya and Sandra Hernandez

Until sometime in August 2003, Sandra Hernandez was the person on the night shift
who was primarily responsible for cleaning the bathrooms. She complained that the chemicals
irritated her throat and the Union distributed leaflets complaining about this. Accordingly, in mid-
August, Riano decided to rotate the woman to clean the bathrooms. But at some point, he
decided to assign Ana Joya to this job. According to Joya, she complained to Riano about this
and he promised that when he hired another person, he would have her clean offices again.
According to Joya, there were two new employees hired but Riano refused to change her
assignment. She testified that he said; “I'm not doing any changes at this time.” Based on this
evidence, | do not think that the General Counsel has proved that the Respondent refused to
reassign Joya because of her union activity and | shall recommend that this allegation be
dismissed.

On Friday, October 10, 2003, an incident occurred between Riano and Marcia Reyes.
Although the General Counsel contends that this incident had nothing to do with Ana Joya and
Sandra Hernandez, it clearly did as it set the stage for what later happened between him and
these two workers. To the extent that the legality of the discharges of Joya and Hernandez
depend on the intent of the persons who decided to discharge them, the Respondent argues
that the events involving Marcia Reyes, certainly affected the state of mind of Riano.

That Friday, Riano got into an argument with Marcia Reyes about picking up paper from
the offices. She told him and his assistant, Graciella Pena, that she wasn't going to do it and
"you can do what you like." She also told Riano that he was a “nobody” and that he couldn't tell
her what to do. At one point, according to Riano, Reyes called him a "maricone." 8 At around
the end of the shift, Riano attempted to hand a warning to her but she refused to take it. He did,
however, manage to have his superior, Tom Pellegrino come down to the building and give her
a warning on Monday, October 13, 2003. This warning was for insubordination and essentially
charged Reyes with refusing to follow orders and for shouting at her supervisors. At that time,
Reyes was also told that it would be best if she transferred to a different building. She refused.

While Pellegrino was at the building on October 13 to give the warning to Reyes, Joya
approached him and demanded to be paid more money for cleaning the bathrooms. Pellegrino
responded that he would have to talk to his superiors and get back to her.

On Tuesday, October 14, 2003, Hernandez, Joya and Mendoza handed out leaflets
while wearing their union t-shirts. Their testimony was that at about 5:30 p.m., Riano told them
that they could not hand out the leaflets because they were on private property. The evidence
also was that Linque’s agent, Kingsley, called the Nassau County Police who said that the
employees were within their rights to leaflet at the property. At 6:00 p.m. the employees went to
work.

When Ana Joya arrived at work, she asked Riano if he had an answer for her about the
raise. Riano responded that she should call the office. As this was taking place in the
basement, Sandra Hernandez, Esmerelda Leon and perhaps other employees were standing
nearby.9 There was a lot of testimony about this event by these people and there was,

8 | should note that at various points in the transcript this word is misspelled.
9 Sandra Hernandez testified that Jimenez and another employee named Antonio was also present
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predictably, two alternative versions as to who was yelling at whom and what type of curses, if
any, were made.

According to Ana Joya, she asked if Riano had an answer about the raise and he said
that she should call the office. Joya states that he said that if she needed the telephone
number, she could get it from the same people who gave her the flyers. She states that Riano
said that he was going to fire her if she didn't go back to work and that she replied; "you're not
going to get rid of me that easy" and that he didn't have to treat workers in that fashion. She
claimed, but no other person confirmed, that Riano threw a pair of gloves at her when he said;
"Shut up and go to work." She denies cursing or yelling at Riano.

Esmerelda Leon testified that he heard Ana Joya ask Riano for a change from the
bathrooms. She states that Riano told Joya that she should call the company and that if she
didn't like it the doors are open and she can go. Leon testified that she didn't hear anything else
and that did not hear either person yelling, although Riano's tone of voice was a "little bit
stronger, higher voice." According to Leon, she did not hear anyone use any curse words
toward Riano during this transaction.

Sandra Hernandez testified she heard Joya ask Riano if he had an answer for her and
he said, "you are good at handing out papers, go get the answer someplace else." She testified
that during the conversation between Joya and Riano she intervened and told him that he
should stop yelling at Joya. Hernandez states that Riano responded that she should keep her
comments to herself and go back to work. According to Hernandez, Joya was not yelling at
Riana and that Riano started to scream at Joya before he told her to go clean the bathrooms.

Riano's version is quite different. He testified that after he told Joya that he did not have
an answer about her requested raise, Joya started to yell and curse at him in front of other
employees. He testified that she used words, which the translator characterized as calling him
and the company as "idiots" or "fools." He testified that when Sandra Hernandez intervened, the
other workers started to laugh at him and they collectively started saying things like, "are you a
man or a chicken?"

According to Riano he said to himself, "everything is lost," meaning | suppose that he felt
that he had lost any semblance of control over the employees. He asserts that he therefore
placed calls to Tom Pellegrino and Eddie Matos and told them that he couldn't take the
employees cursing at him anymore. He states that he told Matos that the situation was out of
control and that he needed help.

Pellegrino and Matos then went to the building and Riano allegedly told them that the
workers were cursing at him and that he was losing control. By this time, Riano had written up
warnings for Hernandez, Joya and Reyes. And after determining that they had received
previous warnings,10 Pellegrino and Matos testified that they decided to discharge all three.
Pellegrino then spoke to each of the employees and told them that they were being discharged

during this transaction. Jimenez, who testified at great length about various other things, was not asked
by the General Counsel or the Respondent to give his account of what happened on October 14 in the
locker room. Antonio was not called as a witness.

10 The evidence shows that Joya received prior warnings on August 8 and 29. It is not alleged by the
General Counsel that these warnings were violative of the Act. In the case of Sandra Hernandez, she had
previously been terminated by the Company for excessive absences and had been rehired, through the
efforts of NOITU, before Local 32BJ started its organizing effort.

11



10

15

20

25

30

35

40

45

50

JD(NY)-05-05
because of insubordination.11

| note that Marcia Reyes was one of the three employees discharged on October 14,
2003 and that she was among the group of six employees who were actively engaged in Local
32BJ's organizing efforts. Nevertheless, despite a charge having been filed on her behalf
alleging that her discharge was unlawful, the Complaint does not allege that either the August
warnings or her termination on October 14, 2003 was unlawful.

lll. Analysis

Insofar as this company is concerned, there has been an ongoing contest between one
union, (NOITU), and another union, Local 32BJ which has been seeking to organize the
employees for several years. (As noted above, NOITU has a company-wide contract with the
Respondent). This contest was manifested as early as the summer of 2002, after the
Respondent took over the operations of Harvard Maintenance Inc., at an office complex in New
Jersey and attempted to compel the employees there to forego their representation by Local
32BJ and compel them to join NOITU. That situation resulted in a Board Order at 342 NLRB
No. 25, which concluded that the Respondent and NOITU violated various provisions of the
National Labor Relations Act.

The organizing activity involved in the present case commenced in the Spring of 2003
and was not limited to the employees located at 990 Stewart Ave. Judge Edelman concluded in
another case, that Local 32BJ also attempted to organize employees at a location in Melville
New York. He also concluded that those efforts were met by a serious of unfair labor practices
that commenced in May 2003 and included the unlawful discharges and suspensions of
employees, threats of discharge and surveillance of employees’ union activities.

Thus, when Local 32BJ organizers started to communicate with employees at 990
Stewart Ave., the Respondent was already aware that organizing had already begun with
respect to at least one other location. Therefore by May 2003, the Respondent was aware
generally that Local 32BJ had begun an effort to organize its employees. It also was aware with
respect to the present location, that the Respondent knew of Local 32BJ’s organizing efforts by
at least one day before June 25, 2003. This is shown by its issuance of a newsletter called
“Plain Talk” on June 25, 2003. (I will assume that it would likely take at least one day to write,
print and distribute such a newsletter to employees). And the newsletter makes it plain that the
Respondent was not happy with Local 32BJ’s organizing efforts. It stated:

All of us know that Local 32BJ has declared war on NOITU and the Company.
We do not know why, except that your dues must be the incentive and
represents a lot of m money to the unions.

Be on Guard against Local 32BJ’s dirty tricks.

The Union held a meeting at a church on Sunday, June 29, 2003 where some
employees signed cards and were given cards to distribute to other employees at the work
place. They also signed a petition supporting Local 32BJ that was at least left on the
supervisor’'s desk on the following day.

The evidence shows that on Monday evening, June 30, 2003, the Operations Manager

11 Although the company has a progressive disciplinary system that normally requires three warnings
before a discharge, this is not written in stone and an employee may be discharged for a serious offense
without any prior warnings.
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Eddie Matos visited 990 Stewart Ave. and held a meeting with some of the employees in the
presence of Alan Jimenez, a representative of NOITU. The credible evidence is that Matos
asked who had attended the church meeting with Local 32BJ and which employees had been
affiliated with that union in the past. | do not credit Matos’ testimony that he was not aware of
the church meeting until several days later. (The Respondent, on July 1, 2003, put out an issue
of Plain Talk that mentioned the meeting at the church on June 29). | also conclude that in this
respect, the Respondent interrogated employees in violation of Section 8(a)(1) of the Act.

Also on June 30, 2003, Sandra Hernandez, Ana Joya and Maria Mendoza talked to
other employees during the night shift and gave them either union cards or some other type of
union literature.

On July 1, 2003, the Respondent issued warnings to these three employees and each
warning stated:

This warning is for interrupting the cleaners on company time and not
permitting them to do their work on June 30, 2003.”

The Respondent claims that these warnings were justified under Board law as it asserts
that a company may legitimately make rules prohibiting employees from engaging in
solicitations or distributions of literature in working areas during working time. Citing Stoddard-
Quirk Mfg. Co., 138 NLRB 615, 616 (1962) and Farah Mfg. Co., 187 NLRB 601 (1970).

The problem with the Respondent’s argument is that it did not have a rule that prohibited
either solicitations or distributions. Therefore, employees who otherwise were engaged in union
activity were not on notice that such activity was prohibited by their employer and could not
reasonably have believed that such union activity might result in disciplinary action against
them. In the absence of a valid rule, it is my opinion, that the Respondent violated the Act by
issuing warnings to employees who were engaged in this union activity. In this regard, the
evidence shows that these solicitations and/or distributions were extremely short in duration and
were not, in fact, disruptive to their own work or to the work of other employees. | note that
even when an employer promulgates a presumptively valid no-solicitation and no-distribution
rule, its promulgation and enforcement will be unlawful if the reason for its promulgation is in
response to a union’s organizing activity. Jensen Enterprises Inc., 339 NLRB No. 105, (2003).

By the same token, | conclude that the Respondent violated the Act in August 2003,
when Riano told employees that they could no longer talk to each other while at work. Although
the evidence does not show that the Respondent promulgated a new company wide rule, the
evidence does show that at this location at least, supervisor Riano instructed employees not to
talk while at work, and this therefore became the local rule. In my opinion this instruction was
overly broad and | concluded that Riano' statements constituted a violation of Section 8(a)(1) of
the Act. Thus, rules that prohibit solicitations on company time are presumptively unlawful as
they can “reasonably be construed as encompassing both working and nonworking time.” Litton
Systems, 300 NLRB 324, 1990) enfd. 949 F.2d 249 (8" Cir. 1991), cert. denied 503 U.S. 985
(1992); Industrial Wire Products, 317 NLRB 190 (1995) and Eastex Inc., 215 NLRB 271, 274,
enfd 550 F.2d 198 (5th Cir. 1977) affd. 437 U.S. 556 (1978). Prohibitions restricting solicitation
during working hours are facially unlawful because they imply a prohibition from the beginning to
the end of the shift. Our Way, 268 NLRB 394 (1983).

On July 1, 2003, the six night shift employees who wore union t-shirts to work, were told
by Riano to remove them. Ana Joya was told that if she didn’t remove the t-shirt she would be
fired. Sandra Hernandez was told that she would receive a warning if she didn’t remove the t-

13



10

15

20

25

30

35

40

45

50

JD(NY)-05-05

shirt. On the following day, when employees again arrived at work with the t-shirts, they were
given company aprons and told that they had to wear them. These aprons covered up the Local
32BJ t-shirt except for the sleeves.

Although the evidence shows that the day shift employees were required to wear a
company uniform, the evidence also shows that the night shift employees at this building were
not required to do so until July 2, 2003.

The union t-shirts contained the Local 32BJ logo on the sleeve. On the front it states;
“SEIU Justice for Janitors” along with a raised fist holding a broom. On the back of the shirt, it
states; “Standing Up For the American Dream.”

The Respondent contends that it was within its rights in telling the employees to remove
the t-shirts and in requiring then to wear the uniform, which effectively covered up almost all of
the union t-shirt. 1 do not agree.

Absent “special circumstances” an employer cannot prohibit its employees from wearing
union insignia, buttons or t-shirts while at work. Republic Aviation Corp., v. NLRB, 324 U.S.
7933, 801-803 (1945); Wellstream Corp., 313 NLRB 698 (1994); Caterpillar Inc., 321 NLRB
1178, 1180 (1996).

The Respondent might argue that the use of uniforms was necessary in order to allow
the tenants of the building to identify them as being rightfully on the premises. But although this
would be more appropriate for the daytime employees, it clearly was not the case for the night
shift employees, who for the most part, began their work after most of the tenants went home.
Moreover the credible evidence shows that at least at this building, the Respondent’s night shift
employees had not previously been required to wear company uniforms.

The Respondent cites United Parcel Service, 312 NLRB 596, 597, (1993) enfd. denied
41 F.3d 1068, (6th Cir. 1994), for the proposition that "special circumstances" can be
demonstrated to justify a prohibition on union insignia where its display would interfere with the
public image of the employer. See also Nordstrom Inc., 264 NLRB 698, 700 (1982); Evergreen
Nursing Home, 198 NLRB 775, 778-79 (1972). In United Parcel Service, 312 NLRB 596, the
Board held that a small unobtrusive pin, free of a provocative message, did not unreasonably
interfere with the employer's public image. On the other hand, the Board in United Parcel
Service, 195 NLRB 441, 450, refused to find a violation when the employer banned a much
larger pin. Other cases cited by the employer are Produce Warehouse of Coram, Inc., 329
NLRB 915, 918 (1999); Sears Roebuck & Co., 300 NLRB 804, 806 (1990). In Noah's New York
Bagels, 324 NLRB 266, 275 (1997), the Board held that although the employer could not ban its
employees from wearing union t-shirts, it could ban t-shirts that mocked the employer's kosher
policy. In Pathmark Stores, Inc., 342 NLRB No. 31 (2004), the Board upheld the employer's ban
on employees wearing shirts that said; "Don't cheat about the meat."

| reject the Respondent's argument that the statements on 32BJ's shirts were
provocative. The shirts portray a fist holding a broom and a slogan, "Justice for Janitors." In my
opinion, the shirts did not disparage the Employer's product, were to be worn when the vast
majority of the tenants were not present, and were not remotely comparable to those in
Pathmark or Noah's Bagels.

Accordingly, | conclude that by prohibiting the employees from wearing union t-shirts
while at work, and by requiring them to wear company uniforms that largely obscured the
message on the union’s t-shirt, the Respondent has violated Section 8(a)(1) of the Act.
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The evidence in this case shows that on July 1, 2003, the employees at 990 Stewart
Avenue, received pay increases. This occurred three days after the union’s meeting with the
employees at the church. This also occurred during the middle of the collective bargaining
agreement between the Respondent and NOITU and that contract contained provisions for
wage increases made when the agreement was executed. That contract was not set to expire
until the end of November 2003 and from what | can see, negotiations for a new agreement had
not yet started.

The Respondent presented two witnesses to testify about this subject and each gave
contradictory versions. Pellegrino testified that at some unspecified date in June 2003, NOITU,
for some unexplained reason, asked the Company to bring the minimum contract wage up to
$6.50 per hour and the Company agreed. The other witness, Mindy Levy testified that the idea
of raising the minimum wage rate was the Company’s and that it was not initiated by NOITU.
The Respondent offered no real evidence as to when this decision was made, except that it
asserts in its Brief that it must have been made at least one week before July 1, 2003 because
that is the amount of time it would have taken for the outside payroll company to make the
changes effective on July 1. (In its Brief, Counsel suggests the date as being June 24, 2003,
which would be one day before its Plain Talk publication dated June 25, 2003).

In any event, it is clear that the Company was aware of Local 32BJ’s organizing activity
by May 2003, if not specifically at 990 Stewart Ave., then at least at its nearby facility in Melville,
New York. That is, the Company was aware by mid-May 2003 that Local 32BJ was intending to
organize the employees in the Company’s existing collective bargaining unit with NOITU.
Moreover, the Company’s decision to raise wages at 990 Stewart Avenue could easily have
been made, contrary to its assertion, at any time between June 24 and June 30. | don’t know
that it impossible to implement a wage increase within a shorter time than Counsel asserts.

Benefits granted upon the advent of a union organizing campaign, (assuming the
Employer is aware of it), creates a presumption that they are granted to influence employees to
withhold their support for unionization. Yoshi's Japanese Restaurant & Jazz House, 330 NLRB
1339, 1344 (2000); B & D Plastics, 302 NLRB 245 (1991); Speco Corp., 298 NLRB 439, 443
(1990). To rebut this presumption, the Employer must establish a legitimate explanation for the
timing of the grant of benefits.

The General Counsel cites Carter's Inc., 339 NLRB No. 140 (2003) for the proposition
that an employer failed to rebut the presumption merely by asserting that there was high
employee turnover and that higher wages were being given by its competitors. In finding the
violation, the Board relied on the lack of evidence showing that the Employer planned or
contemplated the wage increase before the onset of union activity.

The Respondent cites In re Morse Operations 336 NLRB 1090 (2001), presumably for
the proposition that for pay increases to violate the Act, the General Counsel has to prove that
the Respondent was aware of the Local 32BJ’s organizing activity.

Since the wage rates of these employees, as of July 1, 2003, were contractually set and
as | conclude that the decision to raise those rates was made after the Respondent became
aware of Local 32BJ’s organizing activities and before any new contract negotiations started
with NOITU, | find that the Respondent granted this benefit in order to dissuade its employees
from becoming members of Local 32BJ and to induce them to stay members of NOITU.12

12 A different conclusion would have been reached if NOITU and the Respondent had commenced
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With respect to the September 22, 2003, newsletter referring to the INS, this same
newsletter was previously found to violate the Act by Judge Edelman who cited 6 West Limited
Corp., 330 NLRB 527, 545 (2000). The Respondent asserts that this type of communication is
protected by Section 8(c) of the Act. Nevertheless, | see ho compelling reason to disagree with
Judge Edelman'’s finding on this score, particularly as | have concluded that the statements in
the newsletter should be taken in the context with the other numerous violations found in the
present case.

The evidence shows that there were two instances where the Union and some of the
employees engaged in leafleting outside of 990 Stewart Avenue. This leafleting was carried out
in the parking lot and probably was done at variant distances from the doors of the building. In
any event, the evidence does not show that the employees, no matter how close they came to
the doors, blocked the ingress or egress of any persons entering or leaving the premises. Nor
is there any evidence to show that this leafleting activity was carried out in anything other than a
safe, inoffensive and peaceable manner. Finally, the evidence does not show that the
Respondent had any proprietary interest in the property or in the parking lot adjacent to it.

On both occasions, Riano told employees who were engaged in this leafleting activity
that they could not do so because they were on private property. On the second occasion in
October 2003, the building manager's agent, Kingsley called the police but the police told him
that the employees were within their rights.

Riano's statements border between a company directive and an assertion of opinion.
But Riano was the Respondent's representative when dealing with its employees at 990 Stewart
Avenue and his statements that leafleting activity was improper because such activity
constituted trespass, (and therefore arguably illegal), may reasonably be viewed by the
employees as a directive, carrying with it an implied threat of disciplinary action. As such, |
conclude that these statements constitute violations of Section 8(a)(1) of the Act. International
Business Machines Corporation, 333 NLRM 215, 219-221 (2001).

In my opinion, the discharges of Ana Joya and Sandra Hernandez present a difficult
issue. To my mind the evidence shows two possible scenarios concerning their discharges on
Tuesday, October 14, 2003.

Obviously, the first question here is what was the Employer's motivation or intent in
discharging these two employees. And in this regard, it is not necessary for the General
Counsel to present direct evidence of discriminatory intent, (such as a smoking gun in the form
of an employer memorandum or e-mail), or a confession by one of the owners or managers. It
is enough that the General Counsel prove, through circumstantial evidence and by a
preponderance of the evidence, (not beyond a reasonable doubt or by a clear and convincing
standard), that the Employer’s agent or agents was motivated in this action by a belief that his
employees were engaged in activities in support of a union or that they were engaged in
protected concerted activities.

The next question is, assuming that the discharges or other disciplinary actions were

contract negotiations to replace the collective bargaining agreement that was set to expire in November
2003. Thus, in RCA del Caribe 262 NLRB 963 (1982), the Board held that even where a rival union filed
a petition for an election, the Employer was obligated to continue to bargain with the incumbent union and
to execute a contract if an agreement is reached. (Of course such a contract would become null and void
if the rival union won the election and was certified as the exclusive collective bargaining representative).
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motivated by employee union or protected concerted activities, would the Employer have taken
the same action for other reasons despite the employees' union or protected activity? The issue
here again is intent, normally proved by circumstantial evidence. It is not enough for an
employer to prove that it could or might have taken a disciplinary action for an alleged employee
offense. In the event that the General Counsel has made out a prima facie case, the Employer
must convince the trier of fact to believe its assertion that it would have taken the action
notwithstanding the employees’ union or protected activity. Therefore, the trier of fact does not
substitute his or her own judgment as to what business actions are appropriate by a reasonable
employer. He or she determines whether or not to believe the Employer's asserted business
justification. If the asserted reason is absurd, manifestly false, contradictory, highly
unreasonable or unlikely, the trier of fact can reasonably conclude that the person stating the
reason is not telling the truth. And in this regard, the Administrative Law Judge who is the trier
of fact in cases before the NLRB acts essentially in the same role as the members of a jury do
when deciding the factual questions in a civil action.

Here the General Counsel has offered substantial evidence showing the Employer's
knowledge of the union activities of Joya and Hernandez. She has also offered substantial
evidence to show the Employer's animus to employee activities supporting the organizational
efforts of Local 32BJ.

In the present case, there were two events leading up to the discharges. One involved
and incident between Riano and another employee named Marcia Reyes that occurred on
Friday, October 10, 2003. The other involved the fact that on Monday afternoon, October 14,
2003, employees, including Joya, Hernandez and Reyes, participated in leafleting activity in the
parking lot.

With respect to the events on Friday, the credible evidence shows Reyes refused to
follow Riano's instructions and that she called him names, including "maricone," which for
Spanish speaking men, (having an overblown concern about machismo), seems to be the worst
thing one person can call another. Although the General Counsel asserts that the events
involving Reyes are not relevant to the discharges of Joya and Hernandez, | think that she is
incorrect as it was this incident on Friday, that set the stage for and may very well have
influenced the mind set of Riano on Tuesday.

Concerning Monday, there are a few facts that are not in dispute. First, some employees
including Joya, Hernandez and Mendoza participated in leafleting activity outside in the parking
lot during the afternoon and before their shift started. As noted above, | have already concluded
that Riano came out and told them that they should not be doing this as they were on private
property. They continued despite his statements. The second is that at some point after the
shift started, Joya asked Riano if she was going to get a raise for cleaning the bathrooms. And
the third is that there was a blowup.

The first scenario is that Joya, emboldened by her leafleting activity on October 14,
demanded that Riano give her an answer to her previously requested wage increase and that
when he refused to do so, she flew off the handle and started yelling at him. In this scenario,
Hernandez rushed to Joya's aid, whereupon the two of them proceeded to humiliate Riano in
front of the other employees by calling him names including "maricone," and thereby leading
him to believe, (keeping in mind his Friday experience with Reyes), that he no longer could
command the respect of or control of the employees.

The second scenario is that Riano, upset by the leafleting activity that took place earlier
that afternoon and miffed by the employees’ ignoring his direction to leave, overreacted to
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Joya's request for a pay increase and started yelling at her; not because she was asking for a
raise but because of the union activity that she and the other employees were engaged in. In
this scenario, Joya and Hernandez merely responded to Riano's intemperate outburst.

There is no definitive test by which either | or anyone else can determine which of these
two scenarios is substantially true. Each person involved, asserts that he or she was the soul of
reasonableness and never raised his or her voice. Each ascribes the outburst to the other. And
neither version is free from doubt.

On the basis of the record as a whole, including demeanor considerations, | am going to
credit the version given by the employees and discredit the uncorroborated version given by
Riano. That does not mean that | make this finding with a high degree of certainty. But on the
whole, at least 51% of me believes that the employees' version of these events is correct. |
therefore conclude that it was Riano and not Joya, who initiated the yelling match in response to
her request for a raise. Although her request for a raise was a personal one and not a
concerted matter, | am inclined to believe that Riano's overreaction to her request was
motivated by his displeasure with her and Hernandez' union leafleting activity that took place
earlier in the day. | do not credit his assertion that either Joya or Hernandez engaged in the
yelling and cursing that he attributed to them.

In view of the legal standard set out in Wright Line, 251 NLRB 1083 (1980), enfd. 662 F.
2d 899 (1st Cir. 1981), cert. denied 455 U.S. 989 (1982), | conclude that the Respondent
violated Section 8(a)(1) and (3) of the Act by discharging Ana Joya and Sandra Hernandez.

Conclusions of Law

1. The Respondent, North Hills Office Services, Inc., is an employer engaged in
commerce within the meaning of Section 2(6) and (7) of the Act.

2. Service Employees International Union, Local 32BJ, AFL-CIO, is a labor organization
within the meaning of Section 2(5) of the Act.

3. By threatening to discharge or impose other reprisals on employees or by discharging
Ana Joya and Sandra Hernandez because of their union membership, activities or support, the
Respondent has violated Section 8(a)(1) and (3) of the Act.

4. By interrogating employees about their union membership or activity, the Respondent
has violated Section 8(a)(1) of the Act.

5. By issuing warnings to employees because of their union activities or support, the
Respondent violated Section 8(a)(1) and (3) of the Act.

6. By directing employees to remove union t-shirts and requiring them to wear company
uniforms that substantially obscured the union t-shirts, the Respondent has violated Section
8(a)(1) of the Act.

7. By requiring employees to take separate lunch breaks in order to discourage them
from engaging in union activities, the Respondent has violated Section 8(a)(1) of the Act.

8. By prohibiting employees from talking to each other during working hours, the
Respondent has violated Section 8(a)(1) of the Act.
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9. By directing off duty employees not to engage in union leafleting activity in the
parking lot, the Respondent has violated Section 8(a)(1) of the Act.

10. By publishing in its newsletter statements regarding an alleged attempt by Local
32BJ to report employees to the Immigration and Naturalization Service, the Respondent
violated Section 8(a)(1) of the Act.

11. By giving wage increases to employees in order to induce them to refrain from
joining or assisting Local 32BJ, the Respondent violated Section 8(a)(1) of the Act.

12. The aforesaid violations, affect commerce within the meaning of Section 2(6) and
(7) of the Act.

13. Except to the extent found herein, | recommend that the other allegations be
dismissed.

Remedy

Having found that the Respondent has engaged in certain unfair labor practices, | find
that it must be ordered to cease and desist and to take certain affirmative action designed to
effectuate the policies of the Act.

The Respondent having discriminatorily issued warnings to and discharged certain
employees, it must offer them reinstatement and make them whole for any loss of earnings and
other benefits, computed on a quarterly basis from date of discharge to date of proper offer of
reinstatement, less any net interim earnings, as prescribed in F. W. Woolworth Co., 90 NLRB
289 (1950), plus interest as computed in New Horizons for the Retarded, 283 NLRB 1173
(1987).

| further recommend that the Respondent be required to expunge from its records any
reference to the unlawful discharges and warnings.

On these findings of fact and conclusions of law and on the entire record, | issue the
following recommended: **

ORDER

The Respondent, North Hills Office Services, Inc., its officers, agents, successor, and
assigns, shall

1. Cease and Desist from

(a) Threatening to discharge or impose other reprisals on employees or issuing warnings
to or discharging employees because of their union membership, activities or support.

(b) Interrogating employees about their union membership or activity.

(c) Directing employees on the night shift to remove union t-shirts and requiring them to

13 If no exceptions are filed as provided by Sec. 102.46 of the Board's Rules and Regulations, the
findings, conclusions, and recommended Order shall, as provided in Sec. 102.48 of the Rules, be
adopted by the Board and all objections to them shall be deemed waived for all purposes.
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wear company uniforms that substantially obscured the union t-shirts.

(d) Requiring employees to take separate lunch breaks in order to discourage them from
engaging in union activities.

(e) Prohibiting employees from talking to each other during working hours in order to
discourage their union activities.

(f) Directing off duty employees not to engage in union leafleting activity in the parking
lot.

(g) Publishing in its newsletter statements regarding an alleged attempt by the Union to
report employees to the Immigration and Naturalization Service.

(h) Giving wage increases to employees in order to induce them to refrain from joining or
assisting Local 32BJ.

2. Take the following affirmative action necessary to effectuate the policies of the Act.

(a) Within 14 days from the date of this Order, offer Ana Joya and Sandra Hernandez,
full reinstatement to their former jobs, or if those jobs no longer exist, to substantially equivalent
positions, without prejudice to their seniority or any other rights or privileges previously enjoyed
and make them whole for any loss of earnings and other benefits suffered as a result of the
discrimination against them in the manner set forth in the Remedy section of this decision.

(b) Make whole, with interest, the employees named above for the loss of earnings they
suffered as a result of the discrimination against them in the manner set forth in the remedy
section of the decision.

(c) Within 14 days from the date of this Order, remove from its files any reference to the
unlawful actions against the above hamed employees and within 3 days thereafter, notify them
in writing, that this has been done and that the discharges will not be used against them in any
way.

(d) Preserve and, within 14 days of a request, or such additional time as the Regional
Director may allow for good cause shown, provide at a reasonable place designated by the
Board or its agents, all payroll records, social security payment records, timecards, personnel
records and reports, and all other records, including an electronic copy of such records if stored
in electronic form, necessary to analyze the amount of backpay due under the terms of this
Order.

(e) Within 14 days after service by the Region, post at its facilities in Garden City, New
York, copies of the attached notice marked “Appendix.”** Copies of the notice, on forms
provided by the Regional Director for Region 29, after being signed by the Respondent’s
authorized representative, shall be posted by the Respondent immediately upon receipt and
maintained for 60 consecutive days in conspicuous places including all places where notices to
employees are customarily posted. Reasonable steps shall be taken by the Respondent to

141f this Order is enforced by a Judgment of the United States Court of Appeals, the words in the
notice reading “POSTED BY ORDER OF THE NATIONAL LABOR RELATIONS BOARD” shall read
“POSTED PURSUANT TO A JUDGMENT OF THE UNITED STATES COURT OF APPEALS
ENFORCING AN ORDER OF THE NATIONAL LABOR RELATIONS BOARD.”
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ensure that the notices are not altered, defaced, or covered by any other material. In the event
that, during the pendency of these proceedings, the Respondent has gone out of business or
closed the facility involved in these proceedings, or sold the business or the facilities involved
herein, the Respondent shall duplicate and mail, at its own expense, a copy of the notice to all
current employees and former employees employed by the Respondents at any time since July
1, 2003.

() Within 21 days after service by the Region, file with the Regional Director a sworn
certification of a responsible official on a form provided by the Region attesting to the steps that
the Respondent has taken to comply.

Dated, Washington, D.C.

Raymond P. Green
Administrative Law Judge
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APPENDIX
NOTICE TO EMPLOYEES

Posted by Order of the
National Labor Relations Board
An Agency of the United States Government

The National Labor Relations Board has found that we violated the National Labor Relations Act
and has ordered us to post and abide by this notice.

Section 7 of the Act gives employees these rights.

To organize

To form, join, or assist any union

To bargain collectively through representatives of their own choice

To act together for other mutual aid or protection

To choose not to engage in any of these protected concerted activities.

WE WILL NOT discharge of otherwise retaliate against our employees because of their union
membership, activities or support.

WE WILL NOT interrogate employees about their union membership or activity.

WE WILL NOT direct employees on the night shift to remove union t-shirts and require them to
wear company uniforms that substantially obscures the union t-shirts.

WE WILL NOT require employees to take separate lunch breaks in order to discourage them
from engaging in union activities.

WE WILL NOT prohibit employees from talking to each other during working hours in order to
discourage their union activities.

WE WILL NOT direct off duty employees not to engage in union leafleting activity in the parking
lot.

WE WILL NOT publish statements regarding an alleged attempt by the Union to report
employees to the Immigration and Naturalization Service.

WE WILL NOT give wage increases to employees in order to induce them to refrain from joining
or assisting Local 32BJ.

WE WILL NOT in any like or related manner, interfere with, restrain or coerce our employees in
the rights guaranteed to them by Section 7 of the Act.

WE WILL offer Ana Joya and Sandra Hernandez who have been found to have been illegally
discharged, immediate and full reinstatement to their former jobs or, if those jobs no longer
exist, to substantially equivalent positions, without prejudice to their seniority or any other rights
or privileges previously enjoyed, and make them whole for any loss of earnings and other
benefits suffered as a result of the discrimination against them.
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WE WILL make whole the employees named above for the loss of earnings they suffered as a
result of the discrimination against him.
WE WILL remove from our files any reference to the unlawful discharges and warnings that
have been concluded to be unlawful and notify the employees in writing that this has been done

and that these actions will not be used against them in any way.

North Hills Office Services, Inc.

(Employer)

Dated By

(Representative) (Title)

The National Labor Relations Board is an independent Federal agency created in 1935 to enforce the National Labor
Relations Act. It conducts secret-ballot elections to determine whether employees want union representation and it
investigates and remedies unfair labor practices by employers and unions. To find out more about your rights under
the Act and how to file a charge or election petition, you may speak confidentially to any agent with the Board’s
Regional Office set forth below. You may also obtain information from the Board's website: www.nlrb.gov.

One MetroTech Center (North), Jay Street and Myrtle Avenue, 10th Floor, Brooklyn, NY 11201-4201
(718) 330-7713, Hours: 9 a.m. to 5:30 p.m.

THIS IS AN OFFICIAL NOTICE AND MUST NOT BE DEFACED BY ANYONE

THIS NOTICE MUST REMAIN POSTED FOR 60 CONSECUTIVE DAYS FROM THE DATE OF POSTING AND MUST

NOT BE ALTERED, DEFACED, OR COVERED BY ANY OTHER MATERIAL. ANY QUESTIONS CONCERNING THIS

NOTICE OR COMPLIANCE WITH ITS PROVISIONS MAY BE DIRECTED TO THE ABOVE REGIONAL OFFICE'S
COMPLIANCE OFFICER, (718) 330-2862.
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